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This, the third volume of the Berkshire Encyclopedia of 
Sustainability, is one that early on gave a sense of what 

the fi nal ten-volume publication would become. From the 
initial project-planning stages, when tracking the devel-
opment of environmental sustainability in regions around 
the world, the nuts and bolts of law and politics surfaced 
as a key aspect of virtually every topic explored.

But Th e Law and Politics of Sustainability provides more 
than hard facts about the mechanics of environmental 
law—the legislation, directives, conventions, and trea-
ties. A good portion of it covers concepts that foster hope 
for a sustainable future and warn of the need for precau-
tion: articles such as “Intergenerational Equity,” “World 
Constitutionalism,” “Principle-Based Regulation,” and 
“Common Heritage of Mankind Principle” examine dif-
ferent schools of thought in environmental law. Th e schol-
ars and experts who contributed to this volume raise many 
questions: Do current laws take into account future gen-
erations of people who don’t have control over events in 
the past? Is international environmental law eff ective at 
protecting the environment, or is enforcement best left to 
individual nations? Is an ad hoc approach to environmen-
tal law—one in which laws are applied in piecemeal fash-
ion, rather than waiting for consensus that may or may not 
happen—more eff ective than a comprehensive approach 
to law? We don’t have enough room in an introduction to 
delve into the details of these issues, but we invite readers 
to explore several articles that do. “Customary Interna-
tional Law,” “Enforcement,” “International Law,” “Envi-
ronmental Law, Soft vs. Hard,” and “Ocean Zoning,” as 
well as those mentioned at the beginning of the para-
graph, discuss facets of the world that is environmental 
law, both as it exists now and how it should exist (as part 
of a category referred to as “normative” law).

We divide our coverage into seven basic categories set 
forth in our Reader’s Guide (see pages ix–xii), a list of 
topics and cross-references to articles intended to put the 

scope of the volume into perspective: Case Studies articles 
describe incidents (such as the Bhopal chemical disas-
ter and the discovery of toxic waste under Love Canal), 
important conferences, and infl uential publications (Silent 
Spring) or rulings (Massachusetts v. Environmental Protec-
tion Agency) that establish precedent in environmental law. 
Articles listed under Concepts and Th eories focus on their 
respective origins, history, development, and application 
in the twenty-fi rst century, especially relating to their 
international impact. Conventions, Conferences, Reports, 
and Protocols covers groundbreaking examples of how 
environmental policy has been and continues to be shaped 
(see “Brundtland Report” and “Convention on Biological 
Diversity”). Th e category Environmental Law by Nation 
/ Region includes articles that demonstrate how sustain-
ability plays a role in legal systems around the world, and 
how those systems can contribute to or aff ect interna-
tional negotiations or agreements. Under Legal Instru-
ments and Regulatory Law we list articles examining major 
acts (see “Clean Air Act” and “European Union Green-
house Gas Emission Trading Scheme”) or practices such 
as ecolabeling and green taxation. Th e Social Issues cat-
egory embodies a diverse range of concerns with articles 
such as “Armed Confl ict and the Environment,” “Educa-
tion, Environmental Law,” and Refugees, Environmen-
tal.” Finally, articles under Water / Maritime Issues address 
sustainability concerns about oceans and seas, wetlands, 
marine life, waste shipping, and water scarcity, among 
others.

As is the case with nearly any list of anything, some 
articles fi t in more than one category, and some won’t eas-
ily fi t into any category. Are tort law and nuisance law, 
for instance, to be considered as concepts or legal instru-
ments? Th e answer is both. Making such comparisons 
and distinctions brings us back to broader questions that 
sound fairly straightforward—What is environmental 
law? And what, exactly, is sustainability? In reality neither 
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is particularly easy to answer. But we will try, since that 
is what encyclopedias are good for.

Ecological, Economic, and 
Equitable Sustainability

Like editors of other volumes in the series, we consid-
ered diff ering ideas of what constitutes “real” sustainabil-
ity while working on this volume. As Steven C. Hackett 
explains in “Weak vs. Strong Sustainability Debate,” 
there are two main schools of thought characterized by 
two clearly loaded terms, “weak” and “strong.” Th e “weak” 
sustainability camp believes that waiting for perfect solu-
tions to environmental problems is unrealistic, and that it 
is better to have “pretty good” law and policy in place than 
to wait for perfect law and policy that may never material-
ize. As Hackett writes,

Residents of failed states who are suff ering from violent 

confl ict, extreme poverty, and corruption, for example, 

are unlikely to sustain natural capital stocks [i.e., the 

value inherent in the environment] for future genera-

tions until their pressing economic, social, and political 

problems are resolved.

Meanwhile, the “strong” sustainability camp (and here 
we quote Hackett again), argues that “pretty good” laws 
are counterproductive: “Mitigation measures such as fi sh 
hatcheries or constructed wetlands that are built to off set 
declining natural capital are not consistent with strong 
sustainability.” In other words, constantly passing legisla-
tion to alleviate the eff ects of coastal erosion from climate 
change and other factors, rather than addressing the heart 
of the problem—climate change itself—inevitably will 
lead to the depletion of our natural capital.

It has been a wonderful challenge for a publishing 

company that has not had much experience with the 

law to enter what many consider an esoteric fi eld. 

Th e scope of our work became obviously daunting 

the more we dug into it, but this was also when our 

network of experts showed that they would help us 

work across disciplines (as well as geographical bor-

ders) in the world of law and politics. We achieved 

our goal: a volume of articles comprehensible to the 

layperson interested in how law and politics shape 

sustainable development.

Each of the volume editors—Klaus Bosselmann, 

Daniel S. Fogel, and J. B. Ruhl, as well as associate 

editor Patricia Wouters—contributed insight, energy, 

and enthusiasm from the start; each worked tire-

lessly in a unique way to make this volume, the third 

in the Berkshire Encyclopedia of Sustainability, come 

to life. Berkshire had never worked with law profes-

sors extensively before, although we certainly have 

welcomed them as contributors to the Encyclopedia 

of World History. In developing this volume, we found 

ourselves with contributors at universities, law fi rms, 

courts, and other venues in over thirty countries, all 

of whom brought valuable perspective to the vol-

ume.

As the reader will discover in the section on 

environmental law by region, laws in diff erent lands 

come in a bewildering variety. Perhaps more surpris-

ing, though, is that countries around the world, often 

because of a history of colonization, have similar 

frameworks and tools for tackling environmental 

challenges. Custom, as well as colonization, is argu-

ably an equally strong infl uence on law and policy. It 

is our hope that the comparisons in these pages will 

contribute to our ability to learn from one another.

Karen Christensen
Great Barrington, Massachusetts

PUBLISHER’S NOTE: MAKING THE LAW AND POLITICS OF SUSTAINABILITY
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Similarly loaded nomenclature exists to describe 
international law: “soft” international law is not legally 
binding, while “hard” law is. Naturally the terms “soft” 
and “hard” carry the connotation that soft law is not as 
valuable as hard law. But as Ulrich Beyerlin and Th ilo 
Marauhn explain in their article comparing the two, a 
“soft law approach allows states to take action at a time 
when they do not (yet) want to enter into a legally bind-
ing commitment.” Th e hard law approach, on the other 
hand, is useful when several countries must obey an envi-
ronmental law to make it eff ective. Th e European Union’s 
Restriction of Hazardous Substances Directive (RoHS), 
which has power beyond the EU’s shores, provides an 
example: if it were not a hard law, the directive would lose 
much of its considerable “teeth.”

Sustainability is the greatest challenge for human-
ity. As editors of this volume (one of us sides mostly 
with the “strong” camp in the sustainability debate) 
we set forth our belief that law and policy must there-
fore address how this challenge can be met—especially 
considering that in the last forty years, law (and policy) 
development has focused on the environment, but not 
on sustainability.

To many ears this will sound like a riddle: why 
wouldn’t a law that protects the environment promote 
sustainability? Th e answer involves environmental law’s 
largely re-active character. Although environmental law 
has responded to challenges as perceived at the time, it 
has not really taken a pro-active, comprehensive approach 
that includes concern for ecological sustainability at its 
core. Sustainable development policy, as it embodies the 
intersection of environmental, economic, and equity poli-
cies, leads to the only avenue by which we can meaning-
fully speak of sustainability law.

Here is an example. All oil tankers that ply the world’s 
waters are required as of 2010 by the International Mar-
itime Organization (and MARPOL annex 1) to have 
double hulls. Obviously this design is an improvement 
on having fragile supertankers full of oil spilling their 
cargo on the world’s shores. If we lived in an ecologically 
sustainable manner, however, perhaps we wouldn’t need 
to have double-hulled supertankers in the fi rst place. Sus-
tainability law promoting the kinds of innovations and 
changes in global lifestyle could wean the richest nations 
from their overdependence on (and overconsumption of) 
essentially un-renewable resources, protect underdevel-
oped and developing countries in danger of losing (or 
being exploited for) resources that provide livelihoods 

and sustenance (such as fi sh and wildlife), and thus would 
enhance our environment.

Why is the shift to sustainability law so important? 
Th e 1972 Stockholm conference marked the beginning 
of the modern era of environmental law and policy. (Two 
overview articles, “United Nations—Overview of Con-
ventions and Agreements” and “Development, Sustain-
able—Overview of Laws and Commissions,” discuss the 
Stockholm conference, offi  cially known as the Declara-
tion of the United Nations Conference on the Human 
Environment.) Since that time the world’s population has 
increased from less than 4 billion to nearly 7 billion; most 
forecasters point to a fi gure of around 9 billion by 2050. 
During the same period the Earth’s regenerative capac-
ity (its “biocapacity”) has been increasingly depleted by 
human demand. According to the World Wildlife Fed-
eration Living Planet report, launched at the Biodiver-
sity Conference in Nagoya, Japan, in October 2010, our 
current “ecological footprint” (the amount of biologically 
productive land and marine areas required for human 
consumption), requires 50 percent more of the Earth’s 
biocapacity than it did in the 1970s—that is to say, “1.5 
planet’s worth”). Clearly such use equates to living unsus-
tainably. Sustainable development that incorporates poli-
cies to address the economics and equity of environmental 
protection would bring us back to living within the limits 
of the Earth’s biocapacity.

Th e notion of “sustainability law and policy” describes 
an ambition, not the status quo. Th is volume aims to help 
evaluate the status quo against the ambition. Its contri-
butions present contemporary laws, policies, instruments, 
social movements, and strategies. How do they measure 
up? What are their successes and shortcomings and how 
can we learn from them to work toward genuine sustain-
ability law and policy?

Technology and the Future

Th e Spirit of Sustainability, Volume 1 of this series, 
addresses (in part) one aspect of how technology will 
aff ect the future, with many articles exploring the ethi-
cal dilemmas involved in technology and development, 
and how the question of sustainability relates to them. 
Much of Volume 2, Th e Business of Sustainability, exam-
ines ways in which technology can be used to pro-
mote sustainability and the economy at the same time, 
whether through devising clever new forms of renew-
able energy or through utilizing techniques such as 
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“biomimicry,” the practice of mimicking nature while 
designing products.

In this volume we focus on technology as well (but from 
a diff erent angle), with a number of articles that discuss 
the processes and motivations for enacting legislation to 
prepare the world for a crowded and uncertain future. 
People two decades ago, apart from a very select group 
of visionaries, could have no idea of the sort of bewilder-
ing technology the very near future had in store. Simi-
larly, despite the ubiquitous presence and proliferation of 
advanced technology worldwide, it’s still hard to predict 
what innovation lies ahead. Some of it is bound to be won-
derful, some of it not. Some of it will seem wonderful. A 
medical breakthrough, for instance, might extend lives for 
years, if not decades, and yet the health care industry has 
lagged behind other sectors in making a commitment to 
the sustainable development (economically, environmen-
tally, and equitably) of the hospitals and outpatient clinics, 
chronic care facilities, nursing homes, and hospice pro-
grams necessary to support those who benefi t from the 
breakthrough. A similar example can be cited in the devel-
opment of certain technologies themselves, as the industry 
comes to terms with disposing of electronic waste laden 
with toxic metals and unbiodegradable plastics.

As the sheer number of people on the planet puts 
more and more pressure on the Earth’s biocapacity, many 
believe it makes sense to lay legal foundations now, so that 
future generations—those who have no control over laws 
we’re currently passing—can lead more sustainable lives. 
Here’s where the precautionary principle, another concept 
explored in Volume 3, comes into play.

Th e idea of the precautionary principle is a simple one: 
all legislation should be enacted with the idea that if we 
do not know the ramifi cations of something—say, nano-
technogy—it is best to act on the part of discretion. Vari-
ous contributors to this volume stress the importance of 
such caution: David Azoulay in “Nanotechnology Legis-
lation,” Catherine Rhodes in “Biotechnology Legislation,” 
Georg Karlaganis and Franz Xaver Perrez in “Chemicals 
Legislation and Policy,” Rebecca Connolly in “Geneti-
cally Modifi ed Organisms Legislation,” and A. Karim 
Ahmed in “Precautionary Principle” posit the need for 
governments, whether individually or as a cohesive bloc, 
to regulate the unknown now, before it is too late. Th e 
European Union’s relatively new policy relating to chemi-
cals shows the precautionary principle in action: “no data, 
no market.” If the properties of a substance are unknown, 
the substance cannot be sold.

Th e challenge, of course, is applying this sort of think-
ing everywhere, not only to the European Union or to 
other wealthy states or blocs of states. China’s predica-
ment, after years of breakneck-speed industrialization 
and the resulting economic boom, comes immediately to 
mind—environmental regulations abound in the country, 
but lack of enforcement makes them an ineff ectual rem-
edy for the pollution and severe health hazards besetting 
the country’s 1.33 billion people. Two articles discuss the 
challenges facing China and its close neighbors: “Envi-
ronmental Law—China” and “Environmental Law—
East Asia.”

Authors versed in the law are people fi rmly grounded 
in reality. Th e contributors to this volume know that ways 
to clean up and prevent oil pollution are not the stuff  
of dreams but of concrete steps taken toward sustainable 
goals. Obviously, as we discussed at the beginning of this 
introduction, the current state of environmental law leaves 
much to be desired. Th e Deepwater Horizon disaster in 
the Gulf of Mexico and the toxic sludge that crept over 
several towns in Hungary during the creation of this vol-
ume attest to that. Steps have been made, but there is vast 
room for improvement.

One place to begin, of course, is education. People 
armed with the knowledge to pass sensible legislation are 
a powerful tool for sustainability. As Catherine P. MacK-
enzie writes in “Education, Environmental Law”:

Over the fi rst decade of the twenty-fi rst century, many 

law schools have recognized that the study of case law 

and existing treaty obligations is not, in itself, suffi  -

cient. Law students must learn to negotiate and draft 

national and international law, to identify the strategic 

trade-off s that are made in every negotiating session, to 

understand environmental economics in order to enable 

them to structure incentives correctly, and to manage 

the complex scientifi c and technical information that 

usually underpins environmental law.

We intend these pages as a starting point for the next 
generation of people interested in changing how environ-
mental law is practiced, from reacting to environmental 
disasters after the fact to promoting laws and policy that 
will allow the Earth not only to be less polluted but to 
actually improve in the future. Th ere are, of course, any 
number of extremely valuable books that have been writ-
ten on the subject. We hope this will be a valuable addi-
tion to the literature.

INTRODUCTION • XXIX
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